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IN THE

T^mtth States Oltrrutt Cnurt nf Appeals

FOR THE NINTH CIRCUIT

H. GREENBERG,
Appellant,

vs.

JACK LESAMIS, JOHN TYAPAY, ) No. 2126

ANDY GARBIN, GEORGE STAN-
LEY and SAM SALLO,

Appellees.

BRIEF FOR APPELLEES.

THE FACTS.

The fact that the balance of $24,000 due on the

original purchase price of the mining claims was to be

paid from the net profits of the mining operations,

thereafter to be performed thereon, is strongly dis-

puted by the appellees who claim that this balance was

to be paid out of the first gold taken from the one-

fourth interest sold Greenberg.

It is not admitted by appellants that Phillip Mur-

phy as assignee of Robinson-Magids & Company at

tached the mining property of the copartnership, com-



posed of Greenberg, Lesamis, Tyapay and Garbin, it

being expressly denied by appellees that this copart-

nership ever owned the "mining property" attached,

if by that term is meant the "mining ground" in con-

troversy.

Appellees do not admit that any leases were ever

let of mining ground belonging to the copartnership,

their contention being that the copartnership never

owned any mining ground, but that the mining ground

in question was owned by the individuals composing

the partnership as tenants in common.

The leases were executed by the individuals and not

by the partnership.

Appellant Greenberg was the principal owner and

controlling stockholder of Robinson-Magids & Com-

pany, alleged by Greenberg to be a creditor of the

partnership.

The alleged assignment by that company to Murphy
was without consideration and made in bad faith.

Appellees are not insolvent.

The partnership is indebted to no one.

ARGUMENT.

Appellant comes to this court complaining that the

lower court in the exercise of its discretion, has wTong-

fully refused to grant his prayer for the appointment

of a receiver and for an interlocutory injunction.

The appointment of a receiver pendente lite, like

the granting of an interlocutory injunction, is to a



considerable extent a matter resting in the discretion

of the court to which the application is made to be

governed by a consideration of the entire circum-

stances of the case.

High on Receivers, Sec. 7, 4th Ed.;

Briggs vs. Neal, 56 C. C. A., 572; 120 Fed.,

224;

Heinze vs. Butte & B. C. M. Co., 61 C. C. A.,

63; 126 Fed., I.

It being discretionary, the action of the lower court

in appointing or denying the receiver pendente lite

will not be disturbed on appeal unless there has been

a clear abuse. High on Receivers, Sec. 7, 4th Ed.

"An appellate court will not reverse the order
of a lower court in appointing a receiver, unless
it appears that the discretionary power of the court
has been so improvidently and improperly exer-
cised as to bring its action clearly within the
meaning of the term 'abuse of power.' "

Heinze vs. Butte & B. C. M. Co., Supra.

''The appointment of a receiver is discretionary
and will not be reviewed unless a gross abuse of
discretion is shown."

Briggs vs. Neal, Supra.

Some cases are found in which the order of appoint-

ment of a receiver by the lower court has been re-

versed by an appellate court, but very rarely has it



occurred that an appellate court has reversed the order

of the lower court refusing the appointment of a re-

ceiver pendente lite, or the granting of an interlocu-

tory injunction.

The answer of appellees denied specifically all the

material facts and equities of the complaint. No reply

to the answer was filed. The proof was contradictory

upon all of the material questions before the lower

court.

The theory of appellant's case below was that as a

member of a partnership which was heavily in debt, it

was likely that he would be compelled to pay the entire

indebtedness because his partners had sold their re-

spective interests in the partnership property in an

efifort to escape payment of their just proportion of

the partnership debts.

The answer of appellees and their proof show

among other things:

1. That the partnership had been dissolved in Sep-

tember, 1910, prior to the incurring of the indebted-

ness mentioned in the complaint and when so dis-

solved was out of debt.

2. That the indebtedness for the payment of which

it is sought to hold appellees, is not a partnership in-

debtedness, but the indebtedness of appellant Green-

berg as an individual.

3. That the mining partnership was not engaged in

any business or mining operations when the unpaid

debts were incurred by Greenberg.
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4- The mining claims which were the only prop-

erty for or concerning which the receiver and injunc-

tion were asked, was never the property of the part-

nership, but always held by Greenberg, Tyapay, Lesa-

mis and Garbin as tenants in common.

5. Greenberg is indebted to Garbin, Lesamis and

Tyapay each in a large amount.

6. Neither the receiver nor the injunction were

necessary to protect Greenberg from the dangers he

claimed to fear.

"Upon application for the extraordinary aid of
equity by a receiver in cases of partnership, the
relief will usually be denied when the equities of
the plaintiff's case are fully met and negatived by
defendant's answer."

High on Receivers, 4th Ed., Sec. 491.

THE PARTNERSHIP WAS A PARTNERSHIP AT WILL AND

HAD BEEN DISSOLVED IN SEPTEMBER, 1 9 10.

The answer of Lesamis, Garbin and Tyapay alleges

:

"That the partnership above mentioned was for

an indefinite term and terminable at the will of

any of said partners, and the same was, at the close

of the mining season, to wit, the 9th day of Sep-

tember, 1910, in fact dissolved by mutual consent

and upon notice of the dissolution thereof given

by these answering defendants to said plaintiff."

The affidavit of Garbin (Tr., 41) shows clearly

that the partnership had been dissolved, and that



Greenberg very well understood this, acquiesced in it

and acted accordingly. This affidavit is supported by

the affidavits of Moran (Tr., 45), Katerenes (Tr., 47),

and Labandero (Tr., 48).

It is true that it seems the business was carried on

in 191 1, at least partially in the name of the Klery

Creek Mining Company, but the business that was so

conducted was between Greenberg and his corporation

Robinson-Magids & Company, and in no way proves

the continued existence of the partnership.

"Where a partnership was terminable at will,

it may be dissolved by one of the partners without
regard to the question of good faith or reasonable-

ness, or time or circumstances."

Meysenburg vs. Littlefield, 135 Fed., 184.

When the partnership was thus dissolved, it was out

of debt, as appears from the answer of Lesamis, et al.

(Tr., 39), supported by the affidavit of Garbin (Tr.,

41).

THE INDEBTEDNESS FOR THE PAYMENT OF WHICH IT IS

SOUGHT TO HOLD APPELLEES, IS NOT A PARTNERSHIP

INDEBTEDNESS, BUT THE INDEBTEDNESS OF APPELLEE

GREENBERG, AS AN INDIVIDUAL.

The only theory upon which the order prayed for in

the complaint could have been granted, was that this

partnership was in debt and two of the partners, Gar-

bin and Lesamis, were seeking to cover up their prop-



erty so that Greenberg and Tyapay (against whom
nothing is alleged in the pleadings or stated in the

affidavits or depositions), would be compelled to re-

spond to the creditors of the concern, and would be

without recourse against Garbin and Lesamis, who
would thus escape paying their share of the partner-

ship debts.

As against such a claim we urge that it is disputed

throughout the pleadings, affidavits and depositions,

that the debts described as being partnership debts,

were properly chargeable to the copartnership.

The complaint alleges they were partnership lia-

bilities. The answers deny this and allege that the

debts unpaid are those incurred by and chargeable

only to appellant Greenberg; that the mining partner-

ship between Greenberg, Lesamis, Garbin and Tyapay

quit operating in the Fall of 1910 (Tr., 32), paid all

its debts and divided the profit among its individual

members (Tr., 33) ; that Greenberg operated in 191

1

on his own responsibility (Tr., 34, 35), and only as a

tenant in common of appellees (Tr., 37), one of the

mining claims in question; that his operations in 191

1

resulted in a loss, and it is the indebtedness thus con-

tracted by Greenberg in 191 1 which in this suit he

seeks to saddle upon the partnership.

Greenberg in his affidavit (Tr., 20), states that the

copartnership operated in 191 1.

Garbin in his affidavit (Tr., 41) asserts that the
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only mining done on these claims in 191 1 was done by

Greenberg individually and not by the partnership.

Moran states (Tr., 45) that he heard Greenberg in

the month of January, 191 1, tell Garbin that he,

Greenberg, would pay all expenses and stand all losses

incident to mining these claims in 191 1.

Katerenes swears (Tr., 47) that the superintendent

of the operations on the claims in 191 1, told him that

Greenberg was paying the bills and had control of the

work.

Garbin testified in his deposition, taken by appellee,

as follows:

"Q. And has the Klery Creek Mining Com-
pany a partnership worked or done anything, ork

of mining since September i, last year?

"A. No, Greenberg was working there, that is

all, and two boys was outside.

"Q. Did you have anything to do with Green-
berg's working in 191 1?

"A. I no got nothing to do with Greenberg; he
work himself for his own hook" (Tr., 91).

So that it appears from the proof submitted, that

the indebtedness which Greenberg fears he will be

compelled to pay, is his own, incurred by himself and

which he alone should pay.

THE PARTNERSHIP WAS NOT ENGAGED IN ANY BUSINESS

OR MINING OPERATIONS WHEN THE UNPAID DEBTS

WERE INCURRED BY GREENBERG.

Appellant would not contend that because a part-

nership had never been dissolved, it owed the debts
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of one of its individual members to one who had full

knowledge that the individual for his own purposes

and not that of the partnership had incurred the debt.

Greenberg was the principal stockholder and the

president of Robinson-Magids & Company, the alleged

creditor of the partnership, and this corporation knew

of the exact situation with reference to who was doing

the work in the conduct of which the debts were con-

tracted. However, this alleged creditor is not a party

to this suit, and is not asking for a receiver or injunc-

tion, it having already attached the property (Tr.,

15) for which a receiver is asked. This? action is be-

tween a partner, who was conducting business and in-

curred debts on his own account, as an individual, and

three other persons whom he seeks to hold because a

partnership in which he and they were members had

not been dissolved, and an accounting had of their

partnership transactions. The partnership simply be-

cause it continued to exist, surely is not to be charged

by one of its members with his individual indebted-

ness. Whether or not the partnership has been dis-

solved, is a matter aside from the real question in-

volved here, if the indebtedness was not incurred in

the conduct of the partnership business. This is a

question of fact which is strongly disputed and which

the court undoubtedly decided in favor of the con-

tention of the appellees, and that the debts were not

partnership debts.
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THE MINING CLAIMS ARE NOT PARTNERSHIP PROPERTY,

BUT HELD BY GREENBERG, TYAPAY, LESAMIS AND

GARBIN AS TENANTS IN COMMON.

Counsel for appellant assumes in his argument that

the mining ground involved herein was partnership

property, and that it is necessary in order to protect

appellant, that a receiver should be appointed for this

real property. In fact the receiver is prayed for in

the complaint (Tr., i6) only to take possession of

these mining claims, and to collect royalties from the

lessees thereof, and the injunction (Tr., i6) to restrain

the defendants from transferring or encumbering the

mining claims. For no other purposes are the order

for a receiver and injunction asked, and this prayer

is made of course on the theory that this mining

ground is the property of the partnership (Tr., i6).

That these mining claims were not partnership

property but owned by the individual members of the

partnership as tenants in common, appears (i) from

the contract of partnership (Tr., 8) where the lan-

guage used is "Greenberg is and shall be a full

fledged partner with the above mentioned parties and

have one-fourth undivided interest in all claims;"

(2) from the deed (Tr., 9) given to Greenberg con-

veying to him the undivided one-fourth interest in

the claims; (3) in the answer of Lesamis, Tyapay and

Garbin (Tr., 31, 37, 39). Here it is asserted that

the claims were held by the individual members of

the partnership as tenants in common. (4) The affi-
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davit of Garbin (Tr., 41). On the other hand it is

asserted in the complaint of Greenberg in an indefinite

way (Tr., 12, 13) that the mining claims were the

property of the partnership and like assertions appear

in Greenberg's affidavit (Tr., 22). In any event, how-

ever, the fact is a disputed one with the evidence as

we view it in favor of the contention of appellees.

"The partnership may exist between tenants in

common of land in conducting business thereon,

without affecting the legal status of the land."

"And it is a recognized rule of law in such
cases, that where the conduct and acts of the

parties in dealing with the estate may with reason

be referred to the office of a tenant in common,
the courts in construing these acts will prefer to

attribute them to that relation."

Citing cases.

Holton vs. Guinn, 76 Fed., 96, 100 (C. C. W.
D. Mo.).

The facts in this case make it very similar to the

one at bar, and it is well in point on this rule of law.

GREENBERG IS INDEBTED TO GARBIN, LESAMIS AND TYA-

PAY EACH IN A LARGE AMOUNT.

If the debts were those of the partnership and

Greenberg paid them, the proof shows that Greenberg

is largely indebted to Garbin, Lesamis and Tyapay,

and in an amount to equal about what he contends

they owe on the partnership debts. The allegation of
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the complaint is that the partnership owes approxi-

mately $18,000. Leaving Tyapay out of consideration,

for nothing is charged against him in the pleadings,

the one-half of $18,000 would be the pro rata share

of Garbin and Lesamis. Greenberg owes Garbin,

Lesamis and Tyapay something less than $24,000, bal-

ance due on the purchase price of the one-fourth inter-

est in the claims, whenever the balance due shall be

taken out of the interest sold to Greenberg. This

very satisfactorily appears from the deed given to

Greenberg and set up in Greenberg's complaint (Tr.,

9) ; from the answer of Lesamis, Tyapay and Garbin

(Tr., 31), and the affidavit of Garbin (Tr., 41).

Greenberg in his affidavit (Tr., 22) denies that he was

to pay for his interest out of the output of the one-

fourth interest purchased by him, and states that the

interest was to be paid for out of the net profits of

mining all of the interests of the four partners, and in

his complaint (Tr., 7) he also states that the $24,000

balance due on the purchase price was to be paid out

of the net profits of the mining operations of the

partnership.

Hobbes (Greenberg's attorney) (Tr., 63) swears

that Tyapay and Lesamis told him that the original

agreement was that the $24,000 should be paid out of

the net profits, and Hobbes got Tyapay and Lesamis

to sign a new deed to Greenberg, containing a recital

that the payment of this $24,000 was to be paid as

follows: '*All the first gross output after necessary



13

expenses of operating have been deducted." We call

the court's attention to the fact that this deed is not

signed by Garbin and was of course given without

consideration and was not pleaded.

The appellant claims that his agreement to pur-

chase the undivided one-quarter interest in these

mining claims provided for the payment of a pur-

chase price of $30,000, $6000 of which was to be paid

in cash and the balance of $24,000 out of the interest

of himself and the three men from whom he pur-

chased, that is to say, that for a one-quarter interest

in their mining claims these three miners would re-

ceive $6000, and $24,000 more out of what they and

appellant mined out of the claims, including the inter-

est they had sold to appellant. The result of such an

arrangement very apparently would be that the three

sellers would get for this undivided one-quarter inter-

est $6000 in cash, and $6000 more out of the one-quar-

ter interest sold, as the full purchase price for the one-

quarter interest. The other $18,000 of the purchase

price of $30,000 they would simply be paying to them-

selves out of their own interests in the mines, so that

Mr. Greenberg would by this simple device secure his

one-quarter interest for a consideration of $12,000,

instead of the expressed consideration of $30,000

which he was pretending he would pay. The at-

tempted creation of such a situation quite likely

shocked the conscience of the Chancellor sitting among

the surroundings of these transactions where the real



situation was plainly to be seen and readily under-
stood.

Greenberg according to the contention of the ap-

pellees was indebted to Garbin and Lesamis at the

time of the commencement of the suit on account of

balance due on the purchase price of his one-fourth

interest in the claims, as follows: $2893.78 and interest

for about two years to Garbin or his assignee, and

$3226.77 and interest to Lesamis, or his assignee (Tr.,

28), so that Garbin and Lesamis were in this position:

Greenberg owed them together over $6000, which he
was refusing to pay; the claims were being worked
under leases and more gold would come out of them,
one-fourth of which was due them from Greenberg
until- the balance of the $24,000 was paid. Green-
berg, to whom the alleged indebtedness of the part-

nership was really due, as he was, practically speak-

ing, the Robinson-Magids Company (Tr., 37) was
owing Garbin and Lesamis $6000, and was continually

becoming further indebted to them. He was liable

contingently for the partnership debts, if any, in the

suit brought by Robinson-Magids Company (him-
self), through his assignee, against himself and the

other three partners. Greenberg was thus in a posi-

tion where he could, with small hope of success, in-

voke the aid of an equity court to assist him in taking
all of the partnership property and all of the property
of its individual members to secure the payment of

these alleged partnership debts to himself.
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NEITHER THE RECEIVER NOR THE INJUNCTION WERE

NECESSARY TO PROTECT GREENBERG FROM THE DAN-

GERS HE CLAIMED TO FEAR.

The receiver was asked (Tr., i6) for the mining

claims only and not for all of the partnership prop-

erty. The complaint praying for the appointment of

the receiver was sworn to Nov. ist, 191 1, and the

hearing on the application was had on December 23rd,

1911.

From the affidavit of Flemming (Tr., 53) it appears

that the mining conducted on the claims was what is

known as "open cut work" which could only be done

in the summer time. It would be approximately nine

months from the time of the application for the re-

ceiver until the claims would be producing anything.

The claims were under lease, and in the possession

of lessees. There would be nothing for the receiver

to do if appointed, until royalties would be due upon

the gold taken from the claims under the leases. It

may be that this want of apparent present necessity for

a receiver had its influence on the court which would

of course take judicial knowledge of the climatic con-

ditions.

In this connection it is also to be remarked that the

partnership owned property other than the mining

claims (Greenberg affidavit, Tr., 22), yet the re-

ceiver was not asked for the purpose of taking posses-

sion of this other property. It no where appears what

the value of this property was.
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The injunction asked (Tr., i6) was asked only

against the transfer of the mining claims which had

already been conveyed. A lis pendens would give

effectual notice to prevent their further transfer to an

innocent purchaser. The defendants Stanley and

Sallo admit purchasing with notice and knowledge of

actual conditions. The mining claims were also under

attachment in the case of Robinson-Magids & Com-

pany against the Klery Creek Mining Co. (Tr., 14,

15). It would therefore seem that the issuance of an

injunction in this case would be useless.

In our opinion this court should decide the case at

bar in favor of appellees under the lule laid down

in the case of Rische vs. Risehe, loi S. W., 849, 850

(Tex. Civ. App.), and quoted in appellant's brief as

follows

:

"The court appointing a receiver is invested with
a large discretion as to the necessity, and its deci-

sion of the facts upon the supporting and counter
affidavits when they are conflicting, must be ac-

cepted as conclusive."

Respectfully submitted.

O. D. COCHRAN,
G. J. LOMEN,
ALBERT FINK,

THOS. R. WHITE,
Attorneys for Appellees.


